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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 
29  CFR  Part  8 

Practice  Before  the  Board  of  Service 
Contract  Appeals 

AGENCY:  Department  of  Labor. 

ACTION:  Proposed  rule. 

summary:  It  is  proposed  to  establish  a 
Board  of  Service  Contract  Appeals  to 
hear  appeals  from  decisions  of  the 
Department  of  Labor  and  appeals  from 
hearings  by  Administrative  Law  Judges 
held  pursuant  to  29  CFR  Part  6  involving 
Service  Contract  Act  matters  and 
related  Contract  Work  Hours  and  Safety 
Standards  Act  matters. 

DATE:  Comments  must  be  received  on  or 
before  May  27, 1980. 

ADDRESS:  Send  comments  to  Ronald  G. 
Whiting,  Associate  Solicitor,  General 
Legal  Services,  Office  of  the  Solicitor, 
Department  of  Labor,  Room  N2464,  New 
Department  of  Labor  Building,  200 
Constitution  Ave.,  N.W.,  Washington, 
D.C.  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gail  V.  Coleman.  Counsel  for  Contract 
Labor  Standards,  General  Legal 
Services,  Office  of  the  Solicitor, 
Department  of  Labor,  Room  N2464,  New 
Department  of  Labor  Building,  200 
Constitution  Ave.,  N.W.,  Washington, 
D.C.  20210.  Phone  202-523-8268. 
SUPPLEMENTARY  INFORMATION:  It  is 
proposed  to  establish  a  Board  of  Service 
Contract  Appeals  to  hear  appeals  from 
final  decision  of  the  Department  of 
Labor  concerning  Service  Contract  Act 
wage  determinations  and  other  matters 
and  to  hear  appeals  from  Administrative 
Law  Judge's  decisions  under  Subparts  B, 
D  and  E  of  29  CFR  Part  6. 

The  Board,  as  proposed,  will  be 
constituted  similarly  to  the  Wage 
Appeals  Board,  which  hears  petitions 
for  review  of  decisions  under  the  Davis- 
Bacon  and  Related  Acts,  and  will  have 
jurisdiction  comparable  to  that  of  the 
Wage  Appeals  Board. 

In  appeals  of  wage  determinations, 
the  Board  is  not  authorized  to  request 
postponement  of  contract  action,  and 
will  not  ordinarily  review  a  wage 
determination  after  award,  exercise  of 
option,  or  extension  of  a  contract. 

Accordingly,  it  is  proposed  to  issue  a 
new  Part  8  to  Title  29  which  will  read  as 
set  forth  below. 


Signed  Washington.  D.C..  on  this  17th  day 
of  April,  1980. 

Ray  Marshall, 

Secretary  of  Labor,  U.S.  Department  of  Labor, 

PART  8-PRACTICE  BEFORE  THE 
BOARD  OF  SERVICE  CONTRACT 
APPEALS 

Subpart  A— Purpose  and  Scope 

Sec. 

8.1  Purpose  and  Scope 

Subpart  B— Review  of  Wage 
Determinations 

8.2  Who  may  file  petitions  for  review. 

8.3  When  to  file. 

8.4  Contents  of  petitions. 

8.5  Filing  of  wage  determination  record. 

8.6  Disposition  by  the  Board  of  Service 
Contract  Appeals. 

Subpart  C— Review  of  Other  Proceedings 
and  Related  Matters 

8.7  Review  of  decisions  in  other 
proceedings. 

8.8  Filing  of  administrative  record. 

8.9  Disposition  by  the  Board  of  Service 
Contract  Appeals. 

Subpart  D— General  Procedural  Matters 

8.10  Filing  and  service. 

8.11  Presentations  of  other  interested 
persons. 

8.12  Intervention;  other  participation. 

8.13  Right  to  counsel. 

8.14  Consolidations. 

8.15  Motions;  extensions  of  time. 

6.16  Oral  proceedings. 

8.17  Decision  of  the  Board. 

8.18  Public  information. 

Authority:  Secs.  4  and  5. 79  Stat.  1034, 1035, 
as  amended  by  86  Stat.  789,  790,  41  U.S.C. 

353,  354;  5  U.S.C.  301;  Reorg.  Plan  No.  14  of 
1950,  64  Stat.  1267,  5  U.S.C.  Appendix;  76  Stat. 
357-359,  40  U.S.C.  327-332. 

Subpart  A— Purpose  and  Scope 

§  8.1  Purpose  and  scope. 

.  (a)  This  part  contains  the  rules  of 
practice  of  the  Board  of  Service  Contract 
Appeals  (hereinafter  referred  to  as  the 
Board). 

(b)  The  Board  has  jurisdicition  to  hear 
and  decide  in  its  discretion  appeals 
concerning  questions  of  law  and  fact 
from  final  decisions  of  the  Department 
of  Labor,  and  from  decisions  of 
Administrative  Law  Judges  under 
Subparts  B,  D,  and  E  of  Part  6  of  this 
title,  arising  under  the  Service  contract 
Act  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  where  the  contract 
is  also  subject  to  the  Service  Contract 
Act.  The  Board  shall  not  have 
jurisidiction  to  pass  on  the  validity  of 
any  portion  of  the  Code  of  Federal 
Regulations  which  has  been  duly 
promulgated  through  notice  and 
comment  by  the  Department  of  Labor 
and  shall  observe  the  requirements 
thereof,  where  pertinent,  in  its  decisions. 


The  jurisdiction  of  the  Board  is  limited 
to; 

(1)  Wage  determinations  issued  under 
the  Service  Contract  Act; 

(2)  Substantial  variance  proceedings 
or  arm’s-length  negotiations  proceedings 
pursuant  to  Section  4(c)  of  the  Service 
Contract  Act; 

(3)  Debarment  or  other  enforcement 
proceedings; 

(4)  Proceedings  to  determine 
substantial  interest  of  debarred  persons 
or  firms; 

(5)  Decisions  of  the  Wage-Hour 
A^inistrator  regarding 
recommendations  of  a  Federal  agency 
for  adjustment  or  waiver  of  liquidated 
damages  assessed  under  the  Contract 
Work  Hours  and  Safety  Standards  Act; 

(6)  Other  final  actions  of  the 
Department  of  Labor;  or 

(7)  Other  matters  specifically  referred 
to  the  Board  by  the  Secretary  of  Labor. 

(c)  In  exercising  its  discretion  as  to 
whether  to  accept  review,  the  Board 
shall  consider,  among  other  things, 
timeliness,  the  nature  of  the  relief 
sought,  matters  of  undue  hardship  or 
injustice,  and  the  public  interest. 

(d)  In  considering  the  matters  within 
the  scope  of  its  jurisdiction  the  Board 
shall  act  as  the  authorized 
representative  of  the  Secretary  of  Labor. 

(e)  The  Board  is  an  appellate  body.  It 
may  remand  with  appropriate 
instructions  any  case  for  the  taking  of 
additional  evidence  and  the  making  of 
new  or  modified  findings  by  reason  of 
the  additional  evidence. 

Subpart  B— Review  of  Wage 
Determinations 

§  8.2  Who  may  file  petitions  for  review. 

(a)  Any  interested  person  who  is 
seeking  a  modification  or  other  change 
in  a  wage  determination  under  the 
Service  Contract  Act  and  who  has 
requested  the  Wage-Hour  Administrator 
or  authorized  representative  to  make 
such  modification  or  other  change  under 
§  4.55  of  Part  4  of  this  titje,  and  the 
request  has  been  denied,  shall  have  a 
right  to  petition  for  review  of  the  action 
taken  by  that  officer. 

(b)  For  purposes  of  this  subpart,  the 
term  "interested  person"  shall  mean: 

(1)  Any  employee  or  any  labor 
organization  which  represents  an 
employee  who  is  likely  to  be  employed 
or  to  seek  employment  under  a  contract 
containing  a  particular  wage 
determination,  or  any  contractor  or  an 
association  representing  a  contractor 
who  is  likely  to  seek  a  contract  or  to 
work  under  a  contract  containing  a 
particular  wage  determination;  and 

(2)  The  Federal  agency(s)  which  will 
administer  a  proposed  contract 
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containing  a  particular  wage 
determination  issued  pursuant  to  the 
Service  Contract  Act. 

§8.3  When  to  file. 

(a)  Requests  for  review  of  wage 
determinations  must  be  filed  within  15 
days  of  the  Wage-Hour  Administrator’s 
decision  denying  a  request  to  make  a 
change  in  the  wage  determination. 

(b)  The  Board  shall  under  no 
circumstances  request  any 
administering  agency  to  postpone  any 
contract  action  because  of  the  filing  of  a 
petition. 

§  8.4  Contents  of  petition. 

(a)  A  petition  for  review  of  a  wage 
determination  shall: 

(1)  Be  in  writing  and  signed  by  the 
petitioner  or  his/her  counsel  (or  other 
authorized  representative): 

(2)  Be  addressed  to  the  Board  of 
Service  Contract  Appeals: 

(3)  Identify  clearly  the  wage 
determination,  location  where  the 
contract  will  be  performed,  if  known, 
and  the  agency  concerned: 

(4)  State  that  the  petitioner  has 
requested  reconsideration  of  the  wage 
determination  in  question  and  describe 
briefly  the  action  taken  in  response  to 
the  request: 

(5)  Contain  a  short  and  plain 
statement  of  the  grounds  for  review: 

(6)  Be  accompanied  by  supporting 
data,  views,  or  arguments:  and 

(7)  Contain  a  statement  that  all  data 
or  other  evidence  submitted  have 
previously  been  submitted  to  the 
Administrator. 

(b)  A  petition  shall  indicate  whether 
or  not  the  petitioner  consents  to  the 
disposition  of  the  questions  involved  by 
a  single  member  of  the  Board. 

§  8.5  Filing  of  wage  determination  record. 

The  Associate  Solicitor  for  General 
Legal  Services  shall,  promptly  after 
service  of  the  petition,  file  with  the 
Board  the  record  upon  which  the 
Administrator’s  findings  and 
conclusions  were  based. 

§  8.6  Disposition  by  the  Board  of  Service 
Contract  Appeals. 

(a)  The  Board  may  decline  review  of 
any  case  whenever  in  its  judgment 
review  would  be  inappropriate  because 
of  lack  of  timeliness,  the  nature  of  the 
relief  sought,  or  other  reasons.  A  case 
will  be  reviewed  upon  the  affirmative 
vote  of  one  member. 

(b)  Except  as  provided  in  paragraphs 

(c)  and  (d)  of  this  section,  the  Board 
shall  not  review  a  wage  determination 
after  award,  exercise  of  option,  or 
extension  of  a  contract,  unless  such 
procurement  action  was  taken  without  a 


wage  determination  required  pursuant 
to  §  §  4.4  and  4.5  of  Part  4  of  this  title. 

(c)  A  wage  determination  may  be 
reviewed  after  award,  exercise  of 
option,  or  extension  of  a  contract  if  it  is 
issued  after  a  finding  by  an 
Administrative  Law  Judge  that  a 
substantial  variance  exists  between 
collectively  bargained  wage  rates  and/ 
or  fringe  benefits  otherwise  required  to 
be  paid  pursuant  to  Section  4(c)  of  the 
Act  and  those  prevailing  for  services  of 
a  character  similar  in  the  locality,  or 
after  a  finding  that  such  collective 
bargaining  agreement  was  not  reached 
as  a  result  of  arm’s  length  negotiations. 

(d)  Where  a  petition  for  review  of  a 
wage  determination  is  filed  prior  to 
award,  exercise  of  option,  or  extension 
of  a  contract,  the  Board  may  review  the 
wage  determination  after  such  award, 
exercise  of  option,  or  extension  of  a 
contract  if  the  issue  is  one  of  general 
applicability.  The  Board’s  decision  shall 
not  affect  the  contract  after  such  award, 
exercise  of  option,  or  extension. 

(e)  The  Board  shall  decide  the  case 
upon  the  basis  of  all  relevant  matters 
contained  in  the  entire  record  before  it 
and  shall  not  consider  any  data  not 
submitted  to  the  Wage-Hour 
Administrator  with  the  request  for 
reconsideration.  The  Board  in  its 
decision  affirming  modifying,  or  setting 
aside  the  wage  determination,  shall 
include  a  statement  of  reasons  or  bases 
for  the  actions  taken.  In  any  remand  of  a 
case  as  provided  in  §  8.1(e)  of  this  title, 
the  Board  shall  include  appropriate 
instructions. 

Subpart  C— Review  of  Other 
Proceedings  and  Related  Matters 

§  8.7  Review  of  decisions  in  other 
proceedings. 

(a)  Any  aggrieved  person  shall  have  a 
right  to  file  a  petition  for  review  with  the 
Board  from  any  final  written  decision  by 
the  Department  of  Labor,  and  any  party 
shall  have  a  right  to  file  a  petition  for 
review  from  any  decision  or 
recommendation  of  an  administrative 
law  judge  imder  Subpart  B,  D,  or  E  of 
Part  6  of  this  title  arising  under  the 
Service  Contract  Act,  or  under  the 
Contract  Work  Hours  and  Safety 
Standards  Act  where  the  contract  is  also 
subject  to  the  Service  Contract  Act. 

(b)  A  petition  for  review  of  a  decision 
under  Part  6  of  this  title  shall  be  filed 
within  the  time  limits  set  forth  therein.  A 
petition  for  review  of  any  other  decision 
(except  a  petition  filed  under  subpart  B) 
shall  be  filed  within  60  days  of  the 
decision  of  which  review  is  sought, 
except  that  if  a  case  has  been  referred  to 
the  Board  l>y  the  Administrator  pursuant 
to  §  §  4.11  or  4.12  of  this  title,  a  brief  in 


support  of  the  aggrieved  person’s 
position  shall  be  filed  within  30  days  of 
the  filing  of  the  administrative  record  by 
the  Admdnistrator. 

(c)  The  petition  shall  state  concisely 
the  points  relied  upon,  and  shall  be 
accompanied  by  a  statement  setting 
forth  supporting  reasons.  The  petition 
shall  also  indicate  whether  or  not  the 
petitioner  consents  to  the  disposition  of 
the  questions  involved  by  a  single 
member. 

§  8.8  Filing  of  administrative  record. 

(a)  If  a  petition  for  review  has  been 
filed  concerning  a  decision  pursuant  to 
Part  6  of  this  title,  the  Chief 
Administrative  Law  Judge  shall 
promptly  forward  the  record  of  the 
proceeding  before  the  Administrative 
Law  Judge  to  the  Board. 

(b)  If  a  petition  for  review  has  been 
filed  concerning  a  final  decision  of  the 
Department  of  Labor  (other  than  a  wage 
determination),  the  Associate  Solicitor 
for  General  Legal  Services  shall 
promptly  file  with  the  Board  a  record 
upon  which  the  decision  was  based. 

§  8.9  Disposition  by  the  Board  of  Service 
Contract  Appeals. 

(a)  The  Board  may  decline  review  of 
any  case  whenever  in  its  judgment 
review  would  be  inappropriate  because 
of  lack  of  timeliness,  Ae  nature  of  the 
relief  sought,  or  other  reasons.  A  case 
will  be  reviewed  upon  the  affirmative 
vote  of  one  member. 

(b)  The  Board  shall  pass  upon  the 
points  raised  in  the  petition  upon  the 
basis  of  the  entire  record  before  it.  The 
Board  may  affirm,  modify  or  set  aside,  in 
whole  or  in  part  the  decision  under 
review  and  shall  issue  a  decision 
including  a  statement  of  reasons  or 
bases  for  the  actions  taken.  The  Board 
shall  modify  or  set  aside  findings  of  fact 
only  when  it  determines  that  those 
findings  are  clearly  erroneous.  In  any 
remand  of  a  case  as  provided  in  §  8.1(e) 
of  this  title,  the  Board  shall  include  any 
appropriate  instructions. 

Subpart  D— General  Procedural 
Matters 

§  8. 1 0  Filing  and  service. 

(a)  Filing.  All  papers  submitted  to  the 
Board  under  this  part  shall  be  filed  with 
the  Executive  Secretary  of  the  Board  of 
Service  Contract  Appeals,  U.S.  ' 
Department  of  Labor,  Washington,  D.C. 
20210. 

(b)  Number  of  copies.  An  original  and 
four  copies  of  all  papers  shall  be 
submitted. 

(c)  Manner  of  service.  Service  under 
this  part  shall  be  personal  or  by  mail. 
Service  by  mail  is  complete  on  mailing. 
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(d)  Proof  of  service.  Papers  filed  with 
the  Board  shall  contain  an 
acknowledgement  of  service  by  the 
person  served  or  proof  of  service  in  the 
form  of  a  statement  of  the  date  and  the 
manner  of  service  and  the  names  of  the 
person  or  persons  served,  certihed  by 
the  person  who  made  service. 

(e)  Service  upon  the  Department  of 
Labor  and  other  interested  parties.  A 
copy  of  all  documents  filed  with  the 
Board  shall  be  served  upon  the 
Associate  Solicitor,  Division  of  General 
Legal  Services,  U.S.  Department  of 
Labor,  Washington,  D.C.  20210;  the 
Federal  agency  involved;  and  all  other 
interested  parties. 

§8.11  Presentations  of  other  interested 
persons. 

(a)  Where  a  petition  has  been  filed  for 
review  of  a  wage  determination  or  final 
decision  of  the  Wage  and  Hour  Division, 
the  Associate  Solicitor  for  General  Legal 
Services  shall  file  a  statement  in  support 
of  the  decision. 

(b)  Interested  persons  other  than  the 
petitioner  (including  the  Associate 
Solicitor  for  General  Legal  Services  for 
petitions  for  review  of  proceedings 
under  Part  6  of  this  title]  shall  have  a 
reasonable  opportunity  as  specified  by 
the  Board  in  particular  cases  to  submit 
to  the  Board  written  data,  views,  or 
arguments  relating  to  the  petition. 


§  8.12  Intervention;  other  participation. 

For  good  cause  shown,  the  Board  may 
permit  any  interested  person  or  party  to 
intervene  or  otherwise  participate  in  any 
proceeding  held  by  the  Board.  Except 
when  requested  orally  before  the  Board, 
a  petition  to  intervene  or  otherwise 
participate  shall  be  in  writing  (original 
and  four  copies]  and  shall  state  with 
precision  and  particularity: 

(a]  The  petitioner’s  relationship  to  the 
matters  involved  in  the  proceedings,  and 

(b]  The  nature  of  the  presentation 
which  the  petitioner  would  make. 

§  8.13  Right  to  counsel. 

Each  interested  person  or  party  shall 
have  the  right  to  appear  in  person  or  by 
counsel  or  other  representative  in  any 
proceeding  before  the  Board.  ^ 

§  8.14  Consolidations. 

Upon  its  own  initiative  or  upon 
motion  of  any  interested  person  or 
party,  the  Board  may  consolidate  any 
proceeding  or  concurrently  consider  two 
or  more  appeals  which  involve 
substantially  the  same  persons  or 
parties,  or  issues  which  are  the  same  or 
closely  related,  if  it  finds  that  such 
consolidation  or  concurrent  review  will 
contribute  to  a  proper  dispatch  of  its 
business  and  to  the  ends  of  justice,  and 


it  will  not  unduly  delay  consideration  of 
any  such  appeals. 

§  8. 1 5  Motions;  extensions  of  time. 

(a]  Except  as  otherwise  provided  in 
this  part,  any  application  for  an  order  or 
other  relief  shall  be  made  by  motion. 
Except  when  made  orally  before  the 
Board,  motions  shall  be  in  writing  and 
shall  be  accompanied  by  proof  of 
service  on  all  other  parties  or  interested 
persons.  If  a  motion  is  supported  by 
briefs,  affidavits,  or  other  papers,  they 
shall  be  served  and  filed  with  the 
motion.  Any  party  or  interested  person, 
as  the  case  may  be,  may  respond  to  the 
motion  within  such  time  as  may  be 
provided  by  the  Board. 

(b]  Requests  for  extension  of  time  as 
to  the  filing  of  papers  or  oral 
presentation  shall  be  in  the  form  of  a 
motion  under  paragraph  (a]  of  this 
section. 

§  8.16  Oral  proceedings. 

(a]  With  respect  to  any  proceedings 
before  it,  the  Board  may  upon  its  own 
initiative  or  upon  request  of  any 
interested  person  or  party  direct  the 
interested  persons  or  parties  to  appear 
before  the  Board  or  its  designee  at  a 
specified  time  and  place  in  order  to 
simplify  the  issues  presented  or  to  take 
up  any  other  matters  which  may  tend  to 
expedite  or  facilitate  the  disposition  of 
the  proceeding. 

(b]  In  its  discretion,  the  Board  or  a 
single  presiding  member  may  permit 
oral  argument  in  any  proceeding.  The 
Board  or  the  presiding  member  shall 
prescribe  the  time  and  place  for 
argument  and  the  time  allocated  for 
argument.  A  petitioner  wishing  to  make 
oral  argument  should  make  the  request 
therefore  in  the  petition. 

§  8. 1 7  Decision  of  the  Board. 

Unless  the  petitioner  consents  to 
disposition  by  a  single  member, 
decisions  of  the  Board  shall  be  by 
majority  vote. 

§’8.18  Public  information. 

Subject  to  the  provisions  of  Part  70  of 
this  title,  all  papers  and  documents 
made  a  part  of  the  official  record  in  the 
proceedings  of  the  Board  and  decisions 
of  the  Board  shall  be  made  available  for 
public  inspection  during  usual  business 
hours  at  the  Office  of  the  Board  of 
Service  Contract  Appeals,  U.S. 
Department  of  Labor,  Washington,  D.C. 
20210. 

[FR  Doc.  80-12343  Filed  4-21-8a  8;4S  am] 
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